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United States Court of Appeals for the 
District of Columbia 

1 Municipal Court of the District of Columbia. 

No. 318,286. | 

i 

The Stern Company of Washington, Inc., a Corporation, 

Plaintiff , 

i 

vs. 

Maurice D. Rosenberg, Defendant-Credit or J 

United States of America, j 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Municipal C^urt of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit [ 

i 

2 In the Municipal Court of the District of Columbia. 

No. 318,286. 

Set for: Dec. 4, 1935. 10 A.M. j 

The Stern Company of Washington, Inc., a Corporation, 
631 Indiana Ave. N. W., Washington, D. C., 

Claimant , 

vs. 

i 

Maurice D. Rosenberg, Bank of Commerce and Savings 
Bldg., 7th & “E” Sts. N. W., Washington, D. 0. 

Defendant-Creditor. j 

Notice of Trial of Right of Property. 

i 

To John B. Colpoys, Esq., 

United States Marshal For the District of Columbia: 

W r e hereby give you notice in writing that we claiijn title 
to and right to immediate possession of the goods and chat¬ 
tels described in the Schedule of Levy and Appraisement 
filed in the case of Maurice D. Rosenberg vs. George Doug¬ 
lass and Betty Douglass, No. 316,371, in the Municipal Court 
of the District of Columbia, viz: j 
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THE STERN COMPANY OF WASHINGTON, INC., VS. 


Exemption Fixtures: 

Walnut finished Vitriolite top lunch counter with rail and 
14 leatherette top metal stools 

3 Double booths complete with tables 
2 single booths complete with tables 
Metal Hood 

Schedule Fixtures: 

4 Square Tables 

5 Small Tables 

22 Bentwood Chairs 

Cigar Case—glass damaged 

Hot plate and griddle with metal stand 

Steam table with enamel pans 

Coffee urn and metal stand 

Kitchen table 

Sliding Top Ice Box 

Water font 

2 plate glass pastry shields 
Gas range 

and seized by you under process issued in said case on to- 
wit October 24,1935, the right to possession of said chattels 
and goods having been conditionally transferred to the said 
defendant, George Douglass, or George Douglas, 
3 otherwise known as George Douglass trading as B&G 
Grill, 824 Ninth Street, N. W., Washington, D. C., 
by us by conditional sale agreement dated May 10, 1935, 
said George Douglass, or George Douglas, being now in 
default of fulfilling the terms of said conditional sale agree¬ 
ment, he having failed to comply with the conditions there¬ 
of, his right to possession of said goods and chattels having 
been terminated according to said terms; and we demand 
that the right of property in said goods and chattels be tried 
according to law. 

THE STERN COMPANY OF WASHINGTON, 

INC. 

By (Sd) HYMEN STERN, 
i Secret ary-Treasurer. 

(Sd) JACOB C. LEVY, 

631 Indiana Avenue, N. W., 

Washington, D. C., 

Attorney for Claimant . 


MAURICE D. ROSENBERG. 
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4 In the Municipal Court of the District of Columbia 

No. S 

' I 

The Stern Company of Washington, Inc., a corporation, 
631 Indiana Ave. N. W., Washington, D. C. 

Claimant , 


vs. 


•9 


Maurice D. Rosenberg, Bank of Commerce and Savings 
Bldg., 7th and “E” Sts. N. W., Washington, 4 C., 

Defend a nt-C redi tor. 

Petition. 

l 

District of Columbia, ss: 

Hymen Stern, being first duly sworn, deposes ai^d says: 

That he is Secretary-Treasurer of The Stern Company 
of Washington, Inc., a corporation duly organized and ex¬ 
isting under the laws of the State of Delaware; that he is 
authorized to make this affidavit on behalf of said corpora¬ 
tion; and that he has personal knowledge of the matters 
and things hereinafter stated. 

That said The Stern Company of Washington, Inc., is 
the party named as claimant in the above-entitle^ cause 
of action wherein Maurice D. Rosenberg is the person 
named as defendant and creditor. 

That he is informed and believes and therefore avdrs that 
said claimant has a good cause of action against said de¬ 
fendant and creditor for the recovery of the goods and 
chattels hereinafter listed, which said cause of action is 
as follows: 

For that on May 10, 1935, The said The Stern Company 
of Washington, Inc., as seller, entered into a conditional 
sale agreement with George Douglas, (otherwise knbwn as 
George Douglass, trading as B&G Grill), 824 Ninth pt ree ^ 
N. W., Washington, D. C., whereby the said George Douglas, 
(or George Douglass), ordered the following listed goods 
and chattels, viz: | 
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THE STERN COMPANY OF WASHINGTON, INC., VS. 


1—4' Bottle Chest 
1—Urn Stand 
1—S. 0. Range 
1—14' Hood 
1—28' Foot Rail 

1— 4' Cigar Show Case 

2— 2 Seat Booths 
5—24 x 30 Tables 

1—4 Burner Range & Griddle 
1—4' Cook’s Table 
1—3 Compartment Sink, 2-3' Drains 
1 Grease Trap 


2— 4' Work Tables 
1—5 Gallon Urn 

1—Steam Table 
1—28' Counter 
14 Stools 

3— 1 Seat Booths, S.H. 

4— 34 x 34 Tables. 

26 Chairs 

1 —V Hood 
1—S.H. Refrigerator 
1—Water Cooler 


all as itemized in said conditional sale agreement; and the 
said George Douglas agreed to pay therefor the sum of 
Fifteen Hundred Dollars ($1500.00), the sum of Three 
Hundred Fifty Dollars ($350.00) as the first payment 
thereon, and the further sum or balance thereon of Eleven 
Hundred and Fifty Dollars ($1150.00) as follows; in month¬ 
ly instalments: 37 notes of Thirty Dollars ($30.00) each 
(total $1111.00) and one note for Forty Dollars ($40.00), 
beginning June 10th, 1935, and continuing on the 10th day 
of each month thereafter, with interest, until the whole sum 
of Fifteen Hundred Dollars ($1500.00) should have been fully 
paid. That said conditional sale agreement further pro¬ 
vided that said goods and chattels and/or the title thereto, 
and each and every part thereof, should remain vested in 
the said The Stern Company of Washington, Inc., claim¬ 
ant, until each and every instalment of said purchase price 
should have been paid by the said George Douglass in ac¬ 
cordance with the terms of said agreement; that if default 
be made in the payment of any one of the instalments of 
money therein mentioned as the same should respectively 
mature, or if the said George Douglas should attempt to 
and/or sell, dispose of, transfer, misuse or injure said 
property or any part thereof in any manner whatsoever, or 
should he remove the same or cause the same to be re¬ 
moved, or attempt to remove the same or any part thereof 
from the store premises at No. 824 Ninth Street, N. W., 
Washington, D. C., without the permission of claimant in 
writing first had and obtained, or if he should in any other 


MAURICE D. ROSENBERG. 
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manner or degree fail to comply with any oije of the 
6 terms and conditions of said agreement, ojr if the 
claimant should at any time during the existence of 
the unpaid purchase money deem itself insecure, theki and in 
either of such events, the entire balance of said purchase 
money due and payable for said goods and chattel^ should 
be and become due and payable forthwith in its entirety by 
said George Douglas to the claimant without demand, said 
claimant was thereby authorized and empowered to retake 
possession of said goods and chattels, and in such ^ase the 
claimant to retain the payments made by said Georgy Doug¬ 
las on account thereof as rent for the use of same. That 
said goods and chattels were delivered to said George 
Douglas pursuant to the terms of said conditional sale 
agreement on, to-wit, May 10, 1935, and that said George 
Douglas made the cash payment of Three Hundred and 
Fifty Dollars ($350.00), but he has not, nor has anyone for 
him, made any of the monthly payments or instalments, and 
there is now therefore due said claimant a balance of [Eleven 
Hundred and Fifty Dollars ($1150.00), with interest, ac¬ 
cording to the terms of said conditional sale agreement. 

That the United States Marshal for the District!of Co¬ 
lumbia on to-wit October 24, 1935, seized said goojds and 
chattels, or part of them, which are described in thejSched¬ 
ule of Levy and Appraisement under process issued [by this 
Court in the case Maurice D. Rosenberg vs. George Doug¬ 
lass and Betty Douglass, No. 316,371, as being the pr operty 
of said George Douglas, and said goods and chattels were 
removed from B&G Grill, 824 Ninth Street, N. W., Wash¬ 
ington, D. C., and are described in said schedule atnd ap¬ 
praisement as follows: 

Exemption Fixtures: 

Walnut finished Vitriolite top lunch counter wifh rail 
and 14 leatherette top metal stools 

3 Double booths complete with tables 

2 single booths complete with tables 

Metal Hood | 

Schedule Fixtures: 

4 Square Tables 

5 Small Tables j 

22 Bentwood Chairs 
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THE STERN COMPANY OF WASHINGTON, INC., VS. 


Schedule Fixtures (Concluded): 

Cigar Case—glass damaged 
Hot plate and griddle with metal stand 
7 Steam table with enamel pans 
Coffee urn and metal stand 
Kitchen table 
Sliding top ice box 
water font 

2 plate glass pastry shields 
Gas range 

That the Petitioner claims title to said goods and chat¬ 
tels and the right to immediate possession thereof. 

Wherefore, the Petitioner prays that this Honorable 
Court inquire into its claim and make such orders as may 
be necessary to protect its rights. 

(Sd) HYMEN STERN. 

Subscribed and sworn to before me this 27th dav of No- 

* 

vember, A. D. 1935. 

(Sd) MOSES H. BANKS. 

(Notarial Seal) Notary Public, D. C. 

My Commission Expires November 30, 1936. 

(Sd) JACOB C. LEVY, 

631 Indiana Ave. N.W. 

Washington, D. C. 

Attornev for Petitioner. 

* 

Finding of the Court. 

Mins. 95, p. 104, 

December 23,1936: 

Come now the parties hereto and thereupon this cause 
being heard and submitted, the court finds in favor of the 
defendant. 



MAURICE D. ROSENBERG. 
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8 In the Municipal Court of the District of Coli^mbia. 

No. 318,286. 

The Stern Company of Washington, Inc., a corporation, 

Claimant, 


Maurice D. Rosenberg, Defendant-Creditor. 

Motion for New Trial. ! 

i 

i 

Conies now the Claimant in the above-entitled c^use and 
moves the Court for a new trial on the following grounds: 

1— The Court erred in denying Claimant’s requejst for a 

finding for Claimant. j 

2— The Court erred in finding for the Defendant-Creditor. 

JACOB C. LEVY, j 
631 Indiana Av. N. W.\ 
Attorney for Claimant .j 


To: Nathan M. Lubar, Esq. 

Commerce & Savings Bldg. 

Cor. E & Seventh Sts. NW 

Attornev for Defendant-Creditor: 
%/ 


Please take notice that the foregoing Motion will be heard 
before Judge Scott on Fridav, Januarv 3, 1936. at ten 
o’clock A.M., or as soon thereafter as counsel may be heard. 

JACOB C. LEVY, j 

Attorney for Claimant. | 


Service of a copy of the foregoing Motion and Notice ac¬ 
knowledged this 27th day of December, 1935. 

NATHAN M. LUBAR, j 
Attorney for Defendant-Creditor. 

9 Action of Court on Motion for Neiv Trial and\the 

Judgment. \ 

Mins. 95, p. 122, ! 

January 8, 1936: 

Come now the parties hereto, by their respective attor¬ 
neys of record and the motion for a new trial filed herein 
being considered, it is ordered that said motion be, and the 
same is hereby overruled. 
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THE STERN COMPANY OF WASHINGTON, INC., VS. 


Wherefore, it is considered that the defendant go hence 
without day, be for nothing held, and recover of the plain¬ 
tiff his costs of defense. 

(Here follows Conditional Sales Contract, Exhibit A, 

page 10.) 

11 Memorandum of M. C. No. 316 r 371, Maurice D. Rosen¬ 
berg vs. George Douglas , et al; of Filing of Bond 
Therein; and of Attachment by U. S. Marshal . 

1935 

Oct. 23 Declaration, affidavit and Bill of Particulars filed, 
writ of attachment for rent and copy issued. 
Re’td 10-24-35, Att. goods and chattels per attached 
schedule. 

Nov. 15 Judgment for Plaintiff bv default on verified de- 
mand for $100.00, interest from date and costs: vs. 
Betty Douglas. M. 90, p. 269. 

MEMO: Summons for George Douglas returned by U. S. 
Marshal “Not to be found.” 


12 United States of America, ss : 

The President of the United States, 

To the Honorable Armond W. Scott, Judge of the Muni¬ 
cipal Court of the District of Columbia, Greeting: 

Filed Feb. 14, 1936, Municipal Court, District of Columbia. 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munici¬ 
pal Court, before you, between The Stern Company of 
Washington, Inc., a Corporation, Plaintiff, and Maurice D. 
Rosenberg, Defendant-Creditor, No. 318,286, a manifest 
error hath happened, to the great damage of the said Plain¬ 
tiff as by its complaint appears. We being willing that 
error, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the United States Court of Appeals for the 
District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 20 







CONDITIONAL 

Knout all fKi’it luj tlirar prrornta: 


SALES CONTRACT 


EXHIBIT "A" 


That 


Geop£0 w .l^ug.las 


residing at -- -.. (hereinafter called the BUYER) 

have this day obtained from THE STERN COMPANY, OF WASHINGTON, INC., with offices located at No. 631 Indiana Avenue 

SSL!” the a§ ity peV W ftlie gt fte?nl t z i eV f l < i 0 3T b a'blac1iei ei h c erot t o e : SELLER> the following goods ’ waiea and 

.1-4'.Bottle...Chest.. 1- 4-Burner.Ranee & Crirlrn a 1- 28• Counter 

.. .1. Urn Stand.. . 

1- 4 1 Cook's Table 

...14 Stools 

.1- S. 0. Range. 

.. 1- 3rCompartment Sink- 

3- 4-Seat Booths* 

... X- 14 1 . Hood.;.. 

.2- 3 1 Drains 

4- 34x34 Tables 

.1- 28 1 Foot Rail. 

.1 grease Trap . 

Chairs ... 

... X- 4* Cigar Show Case ... 

2- 4* Work Tables. 

1- 4 1 Hood.... 

_.2.-...2.-3eatJBpoth9... 

5- 24x30 Tpihi as 

.1. 5.r.Qa.ll.o.n....U.En.. 

1 StflOiri ^Pfib 1 a 

...ir„..S..„...H*...Ee.fr.iganator 

1 Wfl t*pr» f aaI q 

V M X/ww JL C4 \J JLvj O 

X, O bOclj'l IcUJjLQ 

.... ... v. 0. OJ..QP ... 


of the value of $. 1®Q.Q.*.Q.Q upog^vhich ihe BUMR a^ees to pay to the SELLER the sum of $..;..9.?.y.?..y.U.-as the 

first payment thereon and the further sum 01$. *..'wftr?9ntR@st%t the rate of six per centum per annum on the 

...day of each and every month after date until the whole sum of $.....1§.Q.Q.«.Q.Q_, together with interest, shall 

have been fully paid by the BUYER to the SELLER, and the BUYER agrees that the title to the above described property and 
each and every part thereof is to remain vested in the SELLER until each and every instalment of said purchase price has been 
paid by the BUYER to the SELLER in accordance with the terms of this agreement. 

The BUYER further agrees with the SELLER, that he, the BUYER, will punctually and promptly pay each and every instal¬ 
ment of money on the several days and timed when the same shall become due and payable; that the BUYER will take good caro 
of the property described above, keeping the same fully insured for the benefit of the SELLER for its full purchase value against 
loss or damage by fire, theft or other casualty, and in default of so doing, in case of , loss, damage or destruction to such prop¬ 
erty, or any part thereof, the BUYER shall be absolutely and unconditionally liable to tne SELLER for the filll value thereof; that 
the BUYER will not mortgage, rent, pawn, dispose of, sell or transfer possession of saidgoodsQwai’esjipd merchandise, or any part 

thereof, or remove the same, or any part thereof, from the store premises located at —JnU in the City 

of Washington, District of Columbia, without the permission of the SELLER first had and obtained in writing; that the BUYER 
will give immediate notice to the SELLER of any attempt to levy under any legal or equitable proceeding against or upon said 
property or any part thereof, and the BUYER agrees to afford the SELLER, or its agents, full opportunity to, enter upon the 
premises where said property may be, at any reasonable hour, for the purpose of inspecting the same, and each and every part thereof. 

The BUYER further agrees that if default be made in the payment of any one of the instalments of money hereinbefore 
mentioned, as it shall respectively mature, or if the BUYER shall attempt to and/or sell, pawn, dispose of, transfer, misuse, or 
injure said property or any part thereof in any manner whatsoever, or if the BUYER shall remove the same, or cause the same 
to be removed, or attempt to remove the same, or any part thereof from said store premises at above address in the City of Wash¬ 
ington, District of Columbia, without the permission of the SELLER in writing first had and obtained; or if the BUYER SHALL 
in any other manner or degree fail to comply with any one of the terms and conditions of this agreement; or if bankruptcy pro¬ 
ceedings, voluntarily or involuntary, or receivership proceedings b3 brought by or against the BUYER, or if the SELLER shall at 
any time during the existence of said unpaid purchase money deem itself insecure, then and in either of such events, the entire 


agrees to pay to the SELLER the sum of $..!..35Q.#£).Q-as the 




payable forthwith in its entirety by the BUYER to the SELLER, and unless the same be paid forthwith in its entirety by the 
BUYER to the SELLER without demand, the SELLER may at its sole option, exercise either one of the following three remedies: 

(1) The SELLER may forthwith enter suit for the entire balance of said purchase money due herein, together with an 
attorney's fee of twenty-five ($26.00) dollars, which the BUYER agrees to pay in the event suit is instituted by the SELLER to 

. collect the same; or, 

(2) The SELLER may forthwith, with or without legal process, and using such force as may be necessary for that pur¬ 
pose without any liability therefor to the BUYER, enter into or upon the premises where said goods, wares and merchandise are, 
or may be, or are believed to be, and retake possession thereof and remove the same from said premises, making such disposition 
of the same as the SELLER deems expedient, and retaining the payments made by the BUYER on account hereof as rent for the 
use of the same, and the BUYER agrees to pay all expenses of the SELLER in repossessing the said goods, wares and merchan¬ 
dise, or any part thereof, as well as an attorney’s fee of twentyffive ($26.00) dollars in the event suit is instituted by the SELLER 
to repossess said goods, wares, and merchandise; or 

(3) The SELLER may forthwith, with or without legal process, and using such force as may be necessary for that pur¬ 
pose without any liability therefor to the BUYER, enter into or upon the premises where said goods, wares and merchandise, or 

♦ any part thereof, are, or may be, or are believed to be, and retake possession thereof and remove the same from said premises, 
at the risk and expense of the BUYER, and at the first available opportunity, with or without notice to the BUYER, and either 

at public or private sale, sell the same, either as a whole or in part at various times and places, and the BUYER agrees that if 
upon sale of said goods, wares and merchandise, as aforesaid, the SELLER shall not realize therefrom the entire balance due herein, 

the BUYER will pay to the SELLER the difference between the contract price thereof as set forth herein and the net selling 

price, less any amounts paid on account thereof by the BUYER under the terms of this contract, and the BUYER further agrees 
to pay all expenses of the SELLER in repossessing said goods, wares and merchandise, or any part thereof, and in moving, storing, 
repairing and reselling the same, or any part thereof, as well as an attorney's fee of Twenty-five ($26.00) Dollars, in the event 
suit is instituted to repossess said property or any part thereof, and if, after said sale, there is any excess after the deduction of all 
of the above, the same is to be returned to the BUYER by the SELLER. 

It is further understood and agreed by and between the SELLER and the BUYER that no waiver or any breach of any of 
the terms and conditions herein shall be construed to be a waiver* of the terms and conditions themselves, or-of any subsequent 
bfeach thereof. 

The BUYER agrees to secure the approval of his landlord of the premises where said property is to be placed to the agree¬ 
ment contained at the end hereof, releasing any claim on said property by said landlord by way of lien for unpaid rent, or otherwise. 

The BUYER agrees that no clause or stipulation of this agreement shall be deemed rescinded or modified in any way as 
against the SELLER unless such rescission or modification is in \vriting and signed by the SELLER, through its President or 
Treasurer, with corporate seal affixed. * 

IN TESTIMONY WHEREOF, the SELLER has caused these presents to be signed with its corporate name by_ 

Amegl lo P ag l ino_ its . ______and the BUYER has signed and 

sealed these pre sents, all in the City of Washington, District of Columbia, this—-l-Q.th:._-.day of-.May..--...193-vL. 

THE STERN COMPANY OF WASHINGTON, INC. 


(SELLER) 


(BUYER) 


(Corporate Seal) 


By_ Ame.glip—Pagliqq. 


1 0 


..Gaar&a^Douglaa. 


..(Seal) 

..(Seal) 






























Washington, D. C.,~ 




In consideration of the sum of one dollar and other valuable consideration to me moving, the receipt whereof before the 
execution of this agreement, I do hereby acknowledge to have received from SELLER herein, I do hereby agree that the goods, 
wares and merchandise sold herein, as aforesaid, and placed upon premises rented by me to the BUYER herein, may be removed 
by the SELLER herein at any time default is made in the terms and conditions of this conditional bill of sale by the BUYER, 
without notice to me, free and clear of any and all liens and claims of the undersigned against it, or any part of it, for unpaid 
rent, and free and clear of any and all liens and claims of the undersigned whatsoever, the undersigned hereby waiving any and 
all rights to any liens or claims thereon. 



Landlord. 



—(Seal) 


B(strict of (Columbia, ss: 


for said District, Do Hereby Certify That. 


part..to a certain agreement, bearing date the..day of. 

and hereto annexed, personally appeared before me in said District, the said 


in and 


_, A. D. 193_ 


being personally known to me as the person who executed said agreement, and acknowledge the same to be...V._ 

act and deed. 

GIVEN under my hand and official seal this.day of....., A. D. 198_ 


3tt CCmtoibcratlun of the sum of one dollar.~.in hand paid.do hereby become responsible'to 

THE STERN COMPANY OF WASHINGTON, INC., for the true and faithful performance of the within contract of conditional 

sale, and the payment of all sums of money referred to in said contract in the same manner and to the same extent as if_ 

__had originally executed the same as vendor. Should there be any default in said contract upon the part 

of the original vendee therein named, said THE STERN COMPANY OF WASHINGTON, INC., shall have the right to proceed 
against _ immediately without any demand or notice of any kind or character and without first pro¬ 

ceeding against said original vendee. 


WITNESS 



_hand and seal this.day of 



_, A. D. 193_ 


Witness: 


(Beal) 

(Beal) 
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days as the court below or a judge thereof for sjifficient 
cause shall allow; that the record and proceedings aforesaid 
being inspected, the said Court of Appeals may cause fur¬ 
ther to be done therein to correct that error, what Of right 
and according to the laws and customs of the United States 
should be done. ! 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 12th day of Februjary, in 
the year of our Lord one thousand nine hundred andjthirty- 
six. 

HENRY W. HODGES, j 
Clerk of the United States Court of 
Appeals for the District of Colombia. 

(Seal) By: MONCURE BURKfe, 

Deputy C\erk. 

Allowed by 

HAROLD M. STEPHENS, 

Associate Justice of the United States Court ot Ap¬ 
peals for the District of Columbia. j 

Form No. 1. U. S. Government Printing Office: 1934 176239 

Filed 

Feb. 14, 1936 
Municipal Court 
District of Columbia 

13 In the Municipal Court of the District of Columbia. 

No. 318,286 

The Stern Company of Washington, Inc., a corporation, 

Claimant , 

vs. 

Maurice D. Rosenberg, Defendant-Creditor. 

Bill of Exceptions. 

Be it remembered that on the 4th day of December, f935, 
the above-entitled cause came on for trial in the Municipal 
Court of the District of Columbia before Honorable I Ar- 
mond W. Scott, one of the Justices of said Court, to trjj the 
issues between the claimant and defendant-creditor. j 
Present on behalf of claimant, Jacob C. Levy, Esq.; ! ,and 
on behalf of defendant-creditor, Nathan M. Lubar, Esq. 
Whereupon, Abram E. Stern was sworn as a witness 
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THE STERN COMPANY OF WASHINGTON, INC., VS. 


for claimant and testified on direct and cross-examination 
that he was vice-president of The Stern Company of Wash¬ 
ington, Inc., claimant. That on May 10, 1935, a conditional 
bill of sale was entered into between the claimant and one 
George Douglas, whereby Douglas conditionally purchased 
from the claimant certain items of personal property con¬ 
sisting of certain lunchroom equipment at a total agreed 
value of $1500.00, with initial payment of $350.00, and the 
further sum of $1150.00 to be paid by Douglas in instal¬ 
ments represented by 37 promissory notes for $30.00 

14 each and one promissory note for $40.00, all with in¬ 
terest at 6% per annum, said notes payable in inter¬ 
vals of ope month commencing June 10, 1935, until the 
whole sum of $1500.00, together with interest, be paid in 
full; and Douglas agreed that the title to the chattels was 
to remain vested in tlie claimant until each instalment had 
been paid by Douglas to claimant in accordance with the 
terms of the agreement, and that if default be made in the 
payment of any one of the instalments as they severally 
matured or Douglas should cause the chattels to be removed 
from the premises or in any other manner fail to comply 
with any one of the terms and conditions of the agreement, 
the claimant was then authorized and empowered to retake 
possession of the chattels. The conditional bill of sale was 
received in evidence over the objection of the defendant 
creditor, and was admitted by the Court provisionally, sub¬ 
ject to a later determination upon such objection, with an 
exception granted to the defendant. The contract was then 
identified by the witness, who testified it had not been ac¬ 
knowledged or recorded. That all the chattels enumerated 
in the conditional bill of sale were delivered to Douglas at 
premises rented from the defendant creditor, Xo. 824—9th 
St., X. W., Washington, D. C., and were installed under the 
supervision of the witness. That thereafter Douglas made 
no payment upon any of the instalment notes, and that 
there remained unpaid on the chattels the sum of $1150.00, 
with interest. That while Douglas was thus in default, 
witness learned that the defendant-creditor, as landlord of 
Douglas, had attached part of the chattels on October 24, 

1935, in an action against Douglas for rent (M. C. Xo. 

15 316,371, Rosenberg v. Douglas) and, thru the United 
States Marshal, had placed the chattels in storage. 

That claimant then filed a trial of right of property, its 
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present action, claiming title in said attached chattels and 
the right to immediate possession thereof as against the de¬ 
fendant-creditor. 

Claimant then rested. ! 

Maurice D. Rosenberg, the defendant-creditor, to main¬ 
tain his issues, then took the stand, and after identifying 
himself, testified on direct and cross-examination as fol¬ 
lows : 

That on April 15,1935, he as lessor, entered into ^n agree¬ 
ment of lease with one George Douglas, as lessee, jwhereby 
there was leased to Douglas, at a monthly rental of | $100.00, 
and for a period of two years, the store premise^ at No. 
824 9th Street, N. W., Washington, D. C., for the (purpose 
of conducting a restaurant or lunch room, upon which date 
the tenant began business and so continued until thel default 
alleged below. That Douglas defaulted in the payjnent of 
the rent reserved, abandoned the premises and removed 
from the city, his whereabouts being unknown; jffiat on 
October 24, 1935, witness entered suit in the Municipal 
Court (M. C. No. 316,371, Rosenberg v. Douglas), claiming 
unpaid rent of $100.00, filed bond with the United| States 
Marshal and attached certain lunch room equipment found 


on the demised premises. That said attached chattels were 
placed in storage and were still there. The agreement of 
lease was identified bv the witness and received in evidence. 

* • I 

That prior to said attachment, the witness had b<j>en in¬ 
formed bv the wife of the tenant that the lunchroom 
16 equipment upon the premises was the property of 
the tenant, who had purchased same for cash with 
her money. That she had invested between two anq three 
thousand dollars in said business for fixtures, equipment 
and repairs; that the witness believed the property! to be 
owned solely by the tenant, and that, thru his associate, he 
had searched the records in the Office of the Recorder of 
Deeds of the District of Columbia, but had found no claim 
or lien of any kind asserted against said chattels. Thjat the 
witness was in no way a party to the conditional bill of 
sale between the claimant and Douglas. j 

The defendant-creditor then rested. 

Thereupon the case was argued by counsel for botfy par¬ 
ties. The trial justice requested briefs of the parties, jvhich 
were duly submitted, and on December 23, 1935, after con¬ 
sideration of the case, the Court entered a trial findinlg for 
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the defendant-creditor, to which finding claimant reserved 
an exception. Thereupon claimant then duly filed a motion 
for new trial, which was argued before the trial justice on 
January 6, 1936; and after taking same under advisement, 
overruled same, and on January 8, 1936, judgment was en¬ 
tered for the defendant creditor, defendant-creditor to re¬ 
cover of claimant his costs of defense. Claimant reserved 
an exception to the overruling of its motion for new trial 
and to the entry of judgment, and noted an appeal. 

Be it remembered that the foregoing contains the sub¬ 
stance of all the evidence given at the hearing of this cause, 
and the exceptions taken by the claimant and then and 
there entered upon the minutes of the Justice pre- 

17 siding at the trial; and counsel for the claimant prays 
the Court to sign and seal this Bill of Exceptions, 

and the same is accordingly done, nunc pro tunc, this 26th 
day of Februarv, 1936. 

ARMOND W. SCOTT, 

Justice. 

Agreed to: 

JACOB C. LEVI", 

Attorney for Claimant. 

NATHAN M. LUBAR, 

Attorney for Defendant-Creditor. 

[Endorsed:] M. C. No. 318,286. The Stern Company of 
Washington, Inc*., a corporation, Claimant vs. Maurice D. 
Rosenberg, Defendant-Creditor. Bill of Exceptions. Jacob 
C. Levy, 631 Indiana Av., X. W., Wash., D. C., Attv. for 
Claimant. 

18 In the Municipal Court of the District of Columbia. 

No. 318,286. 

The Stern Company of Washington, Inc, a corporation, 

Claimant, 

vs. 

Maurice D. Rosenberg, Defendant-Creditor. 
Assignment of Errors. 

Filed February 25, 1936. 

Now comes the Claimant, The Stern Company of Wash¬ 
ington, Inc., and assigns for review on appeal, errors com¬ 
mitted by the trial Judge, as follows: 
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1: The Court erred in holding that the unrecorded con¬ 
ditional bill of sale between Claimant as conditional vendor 
and its conditional vendee was invalid as to the Attaching 
landlord, the defendant-creditor. 

2: The Court erred in holding that the attachment by the 
defendant-creditor as landlord under the statutory! lien for 
rent entitled him to priority over the Claimant as condi¬ 
tional vendor, who retained title in the attached chattels. 

3: The Court erred in finding in favor of, and }n enter¬ 
ing judgment for, the defendant-creditor. 


JACOB C. LEVY, i 
Attorney for Claimant. 

Service of a copy of the foregoing “Assignment of Er¬ 
rors’’ acknowledged this 24th day of February, 1936. 

NATHAN M. LUBAR, 
Attorney for Defendant-Creditor. 

19 In the Municipal Court of the District of Colujmbia. 


No. 318,286. 


The Stern Company of Washington, Inc, a corporation, 

Claimant , 

™ 1 

vs. 

Maurice D. Rosenberg, Defendant-Creditor. 

Claimant ’s Designation of Record. 

Filed February 25, 1936. j 

The Clerk of the Court will please include the following 
in the record to be certified to the Court of Appeals: 

1. Notice of Trial of Right of Property. 

2. Petition. 

3. The trial finding of December 23, 1935. 

4. Memorandum of Motion for New Trial and action 
thereon. 

5. The judgment entered January 8, 1936. 

6. Copy of Conditional Bill of Sale. 

7. Memorandum of M. C. No. 316,371, Maurice D. Rosen¬ 
berg v. George Douglas, et al.; of filing of bond there¬ 
in ; and of attachment by U. S. Marshal. 

8. The Writ of Error. 


14 THE STERN COMPANY VS. MAURICE D. ROSENBERG. 


9. The Bill of Exceptions. 

10. The Assignment of Errors. 

11. This Designation of Record. 

JACOB C. LEVY, 
Attorney for Claimant. 
Na 4385 


Service of a copy of the aforegoing Claimant’s Designa¬ 
tion of Record acknowledged this 24th day of February, 


1936. 


NATHAN M. LUBAR, 
Attorney for Defendant-Creditor. 


20 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 19, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in cause, At Law, No. 3182S6, wherein The Stern Company 
of 'Washington, Inc., a Corporation, is plaintiff, and Mau¬ 
rice D. Rosenberg, Defendant-Creditor, as the same that 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 

W i » 

affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of March, 1*936. 

BLANCHE NEFF, 

Clerk. 

[Seal Municipal Court of the District of Columbia.] 

[Endorsed:] In Error to the Municipal Court. No. 6669. 
The Stern Company of Washington, Inc., a Corporation, 
Plaintiff in Error, vs. Maurice D. Rosenberg. United States 
Court of Appeals for the District of Columbia. Filed Mar. 
17, 1936. Henry W. Hodges, Clerk. 
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IN THE I 

Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. | 
April Term, 1936. | 

i 

i 

No. 6669. 


The Stern Company of Washington, Inc., 

a Corporation, 

Plaintiff-in-Error, 


Maurice D. Rosenberg, 
Defendant-in-Error. 


BRIEF FOR PLAINTIFF-IN-ERROR. 


STATEMENT. 

This case comes before the Court upon Writ of Eri|or 
to the Municipal Court of the District of Columbia. 
(R. 8) i 
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On November 27, 1935, Plaintiff-in-Error (herein 
called “Claimant”), commenced action in the Munici¬ 
pal Court, as Claimant, against Defendant-in-Error 
(herein called “Landlord'’) as defendant-creditor (No. 
318,286) (R. 1), by giving written notice to the United 
States Marshal under Sec. 33, D. C. Code 1924, that it 
claimed title to and right to immediate possession of 
certain lunch room equipment therein enumerated 
seized under writ of attachment issued in said Court 
upon affidavit of the Landlord that rent was due and 
unpaid in the case of Maurice I). Rosenberg v. George 
Douglas, et al. (No. 316,371). (R. 8) 

On December 4, 1935, a Trial of Right of property 
was had under Secs. 33, 34, 35 and 36, D. C. Code 1924, 
under said notice to the Marshal and accompanying 
Petition (R. 3-6), and these simple undisputed facts 
established: (R. 10-11) 

The seized chattels were originally delivered by 
Claimant under conditional sale contract dated May 
10, 1935, into the possession of Douglas on the store 
premises leased by him from the Landlord, at a pur¬ 
chase price exceeding One Hundred Dollars ($100.), 
stipulating for monthly instalment payments by Doug¬ 
las as conditional purchaser, and that title to the chat¬ 
tels was to remain vested in Claimant until the full 
purchase * price was paid. The contract further pro¬ 
vided that if Douglas defaulted in any of the stipulated 
payments, or caused the chattels or any part thereof 
to be removed from the premises, Claimant was em¬ 
powered ipso faeio to retake possession of the chattels. 
(R. 9) The contract was neither acknowledged nor 
recorded. (R. 10) 

When seized bv the Marshal and removed by him 
from the said premises and placed in storage, all ma- 
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tured stipulated payments on the chattels were in de¬ 
fault (R. 10) 

On December 23, 1935, the trial Justice, after con- 

77 . i 

sideration of the case, entered a trial finding f(j>r the 
Landlord (R. 6) and, after denying Claimant’s Motion 
for New Trial, caused Judgment to be entered for the 
Landlord (R. 7-8). 

i 

i 

ASSIGNMENT OF ERRORS. 

I 

The Court erred: j 

i 

1. In holding that the unrecorded conditional till of 

. i 

sale between Claimant as conditional vendor ahd its 
conditional vendee was invalid as to the attaching 
Landlord. 

2. In holding that the attachment by the Landlord 
under the statutory lien for rent entitled hiih to 
priority over the Claimant as conditional vendor, who 
retained title in the attached chattels. 

3. In finding in favor of and in entering judgihent 
for the Landlord. (R. 12-13) 

QUESTION PRESENTED. 

i 

The question of law presented is whether an unre¬ 
corded written conditional sale contract of chattels, 
reserving title in the conditional seller, is valid as 
against and takes priority over the levy of an exjecu- 
tion thereof under the landlord’s statutory lien for 
rent. j 

STATUTES INVOLVED. | 

i 

The following two statutes are involved: j 
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Sec. 179, Title 25, D. C. Code 1929; Sec. 547, D. C. 

Code 1924. 

“CONDITIONAL SALES: No conditional sale 
of chattels in virtue of which the property is de¬ 
livered to the purchaser, but by the terms of 
which the title is not to pass until the price of 
said chattels is fully paid, where the purchase 
price exceeds $100., shall be valid as against third 
persons acquiring title to said property from said 
purchaser without notice of the terms of said sale, 
unless the terms of said sale are reduced to writ¬ 
ing and signed by the parties thereto and ac¬ 
knowledged by the purchaser and filed in the office 
of the recorder of deeds of the District of Colum¬ 
bia, and said writing shall be indexed as if the 
purchaser were a mortgagor and the seller a mort¬ 
gagee of such chattels, and shall be operative as to 
third persons without actual notice of it from the 
time of being filed. And for filing and indexing 
such an instrument, the recorder of deeds shall 
collect $1.” 


This statute is herein called “Recording Act.” 

******** 


Sec. 325, Title 25, D. C. Code 1929; Sec. 1229, D. C. 
Code 1924. 


“LIEN FOR RENT: The landlord shall have a 
tacit lien for his rent upon such of the tenant’s 
personal chattels, on the premises, as are subject 
to execution for debt, to commence with the ten¬ 
ancy and continue for three months after the rent 

is due and until the termination of any action for 

» 

such rent brought within said three months.” 


This statute is herein called “Lien Statute.” 




THE LAW AND ARGUMENT. j 

l 

I. 

i 

First Assignment of Error. j 

(A) At Common Law, recording is unnecessary, and 


the conditional sale contract carries its own validity as 
against the whole world. 

llarkness v. Russell, 118 U. S. 663, 681; 30 ti. Ed. 

285; 7 S. Ct. R. 51. | 

In re Bowman, 28 Fed. (2) 620. 

Meier, etc . v. Sabin , 214 Fed. 231. 

The Common Law rules were crystallized in dark¬ 
ness v. Russell, supra, the Supreme Court concluding 
(p. 681): I 

i 

“ . . . the general rule, which we consider |to be 
established by overwhelming authority, nafnely, 
that, in the absence of fraud, an agreement [for a 
conditional sale is good and valid, as well against 
third persons as against the parties to the trans¬ 
action: and the further rule, that a bailee of per¬ 
sonal property cannot convey the title, or subject 
it to execution for his own debts, until the cbndi- 
tion on which the agreement to sell was made has 
been performed.” j 

llarkness v. Russell has been universally followed. 
In this jurisdiction:— Smith v. Gilmore, 7 App. ]j). C. 
192, 198; Wall v. DeMitkiewicz, 9 App. D. C. 109, |122; 
Minnix v. L. C. Smith, etc., 33 App. D. C. 357, 365; Jfcim- 
ball v. Williams , 36 App. D. C. 43, 46; Gerber v. Pro¬ 
bey, 44 App. D. 0. 392, 406. j 

The undisputed evidence shows that at the timje of 
the levy, all matured stipulated payments were iij de¬ 
fault (R. 10): hence no title had ever passed tol the 
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conditional purchaser, but remained vested at all times 
in the Claimant. 

So that we have here a conditional sale contract 
valid inter partes and against the levying Landlord, 
unless declared otherwise bv statute. 

(B) (1) A landlord levying for rent under the Lien 
Statute against chattels not owned by the tenant and 
not subject to execution for debt, is not a “third person 
acquiring title .. from .. purchaser”, his tenant, within 
the meaning and protection of the Recording Act. 

The Recording Act relates exclusively to conditional 
sale contracts, and is set out supra under “Statutes 
Involved.” Such a statute— 

”... being a recording act, it merelv fixes the 
rights of the parties in relation to notice. It is not 
the law of the substance of the contract.” 

Rock Island Implement Co. v. Faqerquist , 99 
Okla. 282, 284, 227 P. 117. 

It is fundamental, too, that strangers to a conditional 
sale contract acquire no rights thereunder, and that, 
like any other contract, it is “necessarily . . . subject 
to modifications and waiver by the contracting par¬ 
ties.” Kahl v. Love. 37 NJL 5. 

Where brought in question, our local Courts have 
tested the validity of unrecorded conditonal sale con¬ 
tracts as toithird persons by this act. Baum v. Knabe 
Mfg. Co.. 33 App. D. C. 237; Andrews Paper Co. v. 
Southern S. F. Co., 46 App. D. C. 84; Gill v. Kahl-Holt. 
47 App. T). C. 53 (oral conditional sale upheld); DeLa 
Vergne v. Sealed I. P. Co.. 43 WLR 290; Sears &c v. 
Merritt. 50 WLR 55. 
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(2) Recording Act Protects Only Bona Fide| Pur¬ 
chasers. j 

This Court lias definitely established this doctrine: 

“It should be noted that Bachrach doe$ not 
claim to have purchased the elevator, nor to tje the 
present owner of it, consequently the argument re¬ 
specting the acknowledgment and recording of the 
conditional sale contract is irrelevant.” 

Palm v. Bachrach , 55 App. D. C. 302, 304. 

In Higgins v. Central Cigar Co ., 59 App. D. p. 9, 
where a conditional sale contract of an automobile was 

not recorded, the conditional vendor was held entitled 
to it as against levying creditors. The Court, citing 
authorities, said at p. 10: 

L l 

“ ‘An attachment and the levy of an execution 
on a judgment lien are not much different, anfl an 
attachment creditor cannot be considered as a f>ona 
fide purchaser.’ ” 


, ! 

The Landlord here has not established that he |is a 

bona fide purchaser from the conditional purchaser, 
or that he is the present owner of the seized chattels, 
so as to be afforded protection under the Recording 
Act. 

(3) The Recording Act Cannot Be Extended By 
Construction To Embrace a Levying Landlord: 


The language of the Recording Act is clear and un¬ 
ambiguous—it protects “third persons acquiring Ijitle 
from . . . purchaser.” It must be strictly construed 
and its scope cannot be extended by construction for, 
in addition, it (a) is in derogation of the common-law 
(McCarthy v. McCarthy, 20 App. D. C. 195, 202); (b) 
restricts the right of property by regulating its jise 
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(Gill v. Kahl-Holt, 47 App. D. C. 53, 57; Reischman v. 
Master , 69 NJL 353, 55 Atl. 301); and (c) is presumed 
to express the full intention of Congress (Coombe v. 
U. S., ex rel. Selis, 55 App. D. C. 190, 191). 

(4) Absence of Adjudication of Question in the Dis¬ 
trict of Columbia: 

The specific question under consideration was left 
unanswered by this Court in Andrews Paper Co . v. 
Southern Soda Fountain Co ., 46 App. D. C. 84, decided 
in 1916. The Court said (p. 87): 

• “But, passing over the doubtful proposition 
that a landlord’s lien in the District of Columbia is 
embraced within the provisions of the statute re¬ 
quiring a vendor to record a conditional sale con¬ 
tract as a protection ‘against third persons ac¬ 
quiring title to said property from said purchaser 
without notice of the terms of said sale’, we come 
to the single issue essential to the disposition of 
this appeal.” 

We therefore respectfully submit that, in the Dis¬ 
trict of Columbia, an unrecorded written conditional 
sale contract of chattels, reserving title in the condi¬ 
tional seller, is valid, both at common law and under 
the Recording Act, as against and takes precedence 
over a landlord attaching the chattels from the condi¬ 
tional purchaser under the lien statute; and that fail¬ 
ure to record the contract is accordingly wholly im¬ 
material. 
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Second Assignment of Error. i 

i 

Chattels held by the tenant under a conditional sale 
contract reserving title in the conditional seller ajre not 
leviable upon execution within the meaning of the lien 
statute, giving the Landlord a lien on “such of tl}e ten¬ 
ant’s personal chattels, on the premises, as are subject 
to execution for debt.” I 

i 

i 

The Lien Statute is set out supra under “Statutes 
Involved.” 

i 

The double standard of the lien statute as to Jevia- 
bilitv finds even fuller expression in Beall v. White, 94 
U. S. 382, 387: 

“Repeated decisions have settled the rule! that 
the lien of the landlord attaches . . . wheneveij per¬ 
sonal chattels, owned by the tenant and subject to 
execution for debt, are placed on the depiised 
premises. * * * Decided cases everywhere ajdmit 
that rule.” (Emphasis supplied.) ! 


The lien statute thus preserves all benefits oil the 
Common Law rule enunciated in Harkness v. Russell, 
supra, that—until performance of the condition .pre¬ 
cedent to acquiring title— 

“ . . . a bailee of personal property cannot cohvey 
the title, or subject it to execution for his own 
debts.” (Emphasis supplied.) j 

Indeed, to do so constitutes a criminal offense. Sec. 
833-a, D. C. Code 1924; Sec. 71, T. 6, D. C. Code 1929. 

The landlord’s lien extends only to i ‘goods of |. . . 
tenant and not . . . of other persons”. Jolnnsok v. 
Douglass, 2 Mackey (13 D. C.), 36, 42 (1882). j 
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In Higgins v. Central Cigar Co., 59 App. D. C. 9, 10, 
supra , the Court, in referring to judgment, levying, 
attachment and execution creditors of a conditional 
purchaser under an unrecorded conditional sale con¬ 
tract, quoted these significant excerpts, viz: 

“ ... do not acquire any title to the property of 
a judgment debtor by virtue of the levy. * * • 

the interest of the creditor is limited to the actual 
interest of the debtor at the time the lien at¬ 
tached. * * ... acquires no more interest in 

the property levied on than his debtor had. * * * . . 
stands in the rights of his debtor . . * * * is en¬ 
titled to the same rights as the debtor had, and no 
more.” 

And, continuing: 

“It follows that the conditional sale in ques¬ 
tion was not invalid as to the levying creditors, 
and that the judgment of the Municipal Court 
must be reversed for that reason * * * and the 
cause is remanded, with instructions to enter judg¬ 
ment in favor of the plaintiff-in-error. Costs as¬ 
sessed against defendants-in-error. 

The Landlord here comes squarely within the rea¬ 
son and spirit of the Higgins case, if not within the 
letter, for it is plain that he is at once a “levying”, 
“attachment” and “execution” creditor. 

So that the conditional purchaser, the Landlord’s 
tenant, being in default of the matured stipulated pay¬ 
ments (R. 10), and having no title to convey, or own¬ 
ership in the chattels, they were not subject to execu¬ 
tion for his own debts; hence, legally, the Landlord had 
nothing upon which to fasten a lien. 

We accordingly respectfully submit that the rights 
of the Landlord depend entirely upon the lien statute. 


11 

That, since the Claimant was at all times the Owner 
and titleholder of the seized chattels and theyj were 
never the “tenant’s personal chattels . . . subject to 
execution for debt”, no rights accrued to the Landlord 
under the lien statute, and he cannot defeat Claimant’s 
superior right to immediate possession—the i fact- 
situation of failure to record the conditional salcj con¬ 
tract being whollv immaterial. 

hi. i 

i 

Third Assignment of Error. j 

The Court erred in finding in favor of and entering 
Judgment for the Landlord, for: j 

(a) Claimant was at all times the owner and title- 
holder of the seized chattels. 

The undisputed evidence shows that, under the con¬ 
tract, title to the seized chattels was not to pass i‘rom 
Claimant to Douglas until full payment of purchase 
price—a condition precedent unfulfilled. (R. 10)| 


d to 
con- 


“Where the buyer is, by the contract, boun 
do anything as a conditon, either precedent or 
current, on which the passing of the property! de¬ 
pends, the property will not pass until the condi¬ 
tion be fulfilled, even though the goods may nave 
been actually delivered into the possession of| the 
buyer.” (Emphasis supplied) 

Minnix r. L. C. Smith &c, 33 App. D. C. 357, 
supra, citing Benjamin on Sales. 

(b) Claimant was entitled to immediate possession 
of the seized chattels. 

The evidence shows that at the time of the levy 
Douglas was in default of all the matured stipulated 
instalment payments. (R. 10) 


i 
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“Itiis well settled in this jurisdiction that a sale 
and delivery of personal property on condition 
that the title remain in the vendor until perfor¬ 
mance of the condition authorizes the vendor, in 
case of failure to full: 11 the conditions, to re¬ 
possess himself of the property not only from 
the vendee, but from those holding under him.” 
(Emphasis supplied.) 


Min nix v. L. C. Smith, &c, 33 App. D. C. 357, 3G4, 
supra. 


In Palm v. Bachrach . 55 App. D. C. 302, 304, supra, 
hv wav of dicta, the right of the conditional vendor to 
remove an elevator upon default of the stipulated pay¬ 
ments was declared “superior” to “any right” ac¬ 
quired therein by the “lessor” when installed. 

(c) The foregoing rights of Claimant are superior to 
and take precedence over those of the levying Land¬ 
lord : 


(1) The tenant Douglas did not own the seized chat¬ 
tels, had no title to convey, and they were not subject 
to execution for his debts. Beall r. White; Johnson v. 
Douglass; TJarkness v. Russell; Lien Statute, all supra. 

(2) For his statutory lien, the levying Landlord can 
assert only such right as Douglass had, this being the 
conditional right of possession merelv—a right lost bv 
Douglas ipso facto through default in the matured 
stipulated instalment payments (R. 10). Higgins v. 
Central Cigar Co., supra. 

(3) The levying Landlord accordingly acquired no 
title or ownership by virtue of his levy, and is in no 
sense a bona fide purchaser from Douglas, his tenant— 
hence lie is afforded no protection under the Record- 
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ing Act. Palm v. Bach rash; Higgins v. Central 
Co., both supra. 

(4) The Landlord can assert no rights under either 
the Lien Statute or the Recording Act, supra. j 

(d) Under the Common Law and the Recording Act, 

the instant conditional sale contract is valid as to) the 
Landlord and takes precedence over his levy; and, con¬ 
jointly with the Lien Statute, the fact-situation of fail¬ 
ure to record the contract is wholly immaterial and 
irrelevant. 

IV. 

CONCLUSION. 

i 

The judgment of the Municipal Court should ac¬ 
cord inglv be reversed. 

i 

i 

Respectfully submitted, 

Jacob C. Levy, 

Attorney for Plaintiff-in-Error. 
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■ 

April Term, 1936 | 


Xo. 6669 


The Stern Company of Washington, Inc., ! 

1 

a Corporation, Plaintiff-in-Error, j 

l 

v. j 

Maurice D. Rosenberg, Defemdant-in-Error 


BRIEF FOR APPELLEE 


FACTS 

On April 15, 1935, real estate at 824 Ninth Street, 
N.W., in the City of Washington, District of Colom¬ 
bia, was leased by the respondent, M. D. Rosenberg, 
to one George Douglas, Tenant. 

Subsequently, on May 10, 1935, the Stern Company, 
plaintiff-in-error herein, placed upon the premises 
certain personal property said to be of the value j of 
$1,500, whereupon a paper writing was signed by both 
parties, Stern Company and Douglas, intended to fe- 
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serve title in the Stern Company, after which the ten¬ 
ant paid Three Hundred and Fifty Dollars ($350.00) 
thereon, and contracted to make regular monthly pay¬ 
ments thereafter. Said paper was intended to re¬ 
serve title in the vendor and though the purchase 
price of the personal property intended to be conveyed 
was in excess of One Hundred Dollars ($100.00), it 
was neither acknowledged nor recorded as required by 
the District of Columbia Code. 

The tenant, George Douglas, defaulted in the pay¬ 
ment of his rent on October 15th, 1935, abandoned the 
premises and departed from the City; the lessor, re¬ 
spondent herein, to satisfy said default thereupon 
attached the chattels upon the premises, after diligent 
inquiry as* to the ownership of same, and as to any 
subsisting liens thereon. Respondent had no knowl¬ 
edge whatever nor reason to believe that there existed 
any ownership of or claim of any kind against said 
chattels, other than that of the ostensible owner and 
tenant, George Douglas; the land records of the Dis¬ 
trict of Columbia were searched in advance of the at¬ 
tachment proceedings to ascertain the assertion of 
anv lien or claim bv anv other than said tenant, 
George Douglas, but such records showed no lien, 
claim or other charge upon said property by peti¬ 
tioner or any other party. In addition, and, in ad¬ 
vance of the attachment proceeding, respondent in¬ 
quired of the tenant’s wife and the latter imparted 
information that the equipment was clear of debt and 
had been ppid for in full, with money supplied by her. 

The property, pursuant to the attachment, was 
placed in storage by the United States Marshal sub¬ 
ject to the trial right of property in the court below. 
The trial Judge of the Municipal Court, after two 
hearings and submission of briefs by the parties, sup¬ 
ported the theory that the lien of lessor under the cir- 
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cumstances of the instant case was superior to the 
claim of the vendor of the chattels and upheld the 
riirht of the respondent to attach and properly dispose 
of such chattels for the payment of overdue rent in 
accordance with the provisions of the Code of Laws of 
the District of Columbia. From that decision thi[s ap¬ 
peal is taken. 

ARGUMENT i 

: 

(1) PUBLIC POLICY 

This question is of importance to the general com¬ 
munity and any doubt as to the Code provisions upon 
it, should be resolved in favor of the respondent land¬ 
lord for the following reasons: 

(A). The practice of permitting the ostensible 
ownership to be in one person and the real ownership 
in another creates a false impression concerning credit 
which mav be extended to the former, and in this iwav 
works injury and fraud upon third persons. It per¬ 
mits the use of pyramided credit upon a false basis 
of apparent assets, improperly and untruthfully 
shown, upon which tenancies are created, money is 
loaned, credit given and valuable property passedj, all 
without adequate protection to the parties renting 
properties, loaning money, extending credit or other¬ 
wise parting with valuable property. These citizens 
are the tax payers and usually the substantial num¬ 
bers of the community, and as such should be [ ac¬ 
corded the fullest protection of the law in all matters 
pertaining to their rightfully acquired property. Thus 
any tenant could defraud third persons by borrowing 
or obtaining credit upon the apparent ownership of 
property in his possession and on his premises, which 
in fact belongs to some other person who has not ac¬ 
quiesced in such loan or extension of credit but yho 
has permitted such property to be ostensibly owhed 
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and held by the tenant. The vendor of such personal 
property is himself to blame for his acquiescence in 
such condition, where he does not invoke the protec¬ 
tion of the laws made for his benefit in such cases, and 
thus works harm upon third persons, he, having so 
failed to properly exercise his own rights and to prop¬ 
erly protect innocent parties, should suffer any loss 
sustained by others resulting from such carelessness 
and disregard, and not the innocent party who is de¬ 
nied the method of protecting himself under such cir¬ 
cumstances. 


(B). Ignorance of the ownership of the tenant's 
chattels in the instant case justifies the inference by 
the lessor It hat the property is owned by the tenant 
and suffers the former to expend much time and sums 
of money in attaching such property, by way of court 
costs, appraisal fees, drayage, storage and the like, 
and improperly would subject him to substantial loss 
if the right of such attachment were denied bv the 
Courts, orias in the instant case, growing out of an 
unrecorded , nnacknoud edged, hidden and secret paper 
writing which purports to show title in persons other 
than those in whom possession and apparent owner¬ 
ship is pretended. It could not reasonably have been 
the intention of Congress that such would be the re¬ 
sult of their specifically granting by statute to the 
landlord a tacit lien, with notice of such to the world 
by virtue of such statute, and contemplate a course of 
events as herein enumerated to work a hardship and 
detriment upon the landlord instead of the protection 
and benefit definitelv intended bv virtue of the grant- 
ing of a special privilege to the landlord in a specific 
statute: and this protection is strongly emphasized by 
Section 328 in the same Title (25) of the Code imme¬ 
diately following the lien of the landlord quoted in 
Section (3) below. It is submitted that the litigation, 
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expense, annoyance and waste caused the substantial 
business men of the community, and the corresponding 1 
hardships upon them which they would be powjerless 
to combat under appellant’s construction of thb law 
would be avoided by affirmance of the decision qf the 
Court below. j 

(2) THE CONDITIONAL VENDOR IS ESTOPPED 

FROM ASSERTING HIS UNRECORDED CL4lM. 

| 

(A) The unrecorded conditional sale contract 1 is a 

fraud upon third persons. J 

i 

Justice Davis in Hervey v. R. I. Locomotive Wlorks, 
at 93 L".S. 664, said: 

I 

“The Courts . . . say that to suffer without 
notice to the world the real ownership to be in 
one person, and the ostensible ownership iili an¬ 
other, gives a false credit to the latter, and in 
this way works an injury to third persons, j Ac¬ 
cordingly, the actual owner of personal property 
creating an interest in another, to whom it ijs de¬ 
livered, if desirous of preserving a lien upqn it, 
must comply with the provisions of the . . .j act. 
... If this be not done, the instrument, so fair as 
third persons are concerned, has no validity.’[ 

See 45 Fed. 2nd 502. j 

“Secret liens which treat the vendor of (per¬ 
sonal property, who has delivered possession of 
it to the purchaser, as the owner until the pay¬ 
ment of the purchase money, cannot be main¬ 
tained. . . . Tliev are held to be constructively 
fraudulent as to creditors, and the property, so 
far as their rights are concerned, is considered as 
belonging to the purchaser holding possession. 
McCormick v. Hadden, 37 Ill. 370; Ketchum v. 
Watson, 24 Ill. 591”; (See Pullman Car Co. v. 
Penn., 141 U.S. 22; Dooley v. Pease, 180 U.S. 
126.) “This was held in Murch v. Wright, 4(i Ill. 
488. In that case the Court held, ‘that it w^s a 
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mere subterfuge to call this transaction a lease/ 
and that it was a conditional sale, with the right 
of rescission on the part of the vendor, in case the 
purchaser should fail in payment of his instal¬ 
ments,—a contract legal and valid as between the 
parties, but subjecting the vendor to lose his 
LIEN in case the property, while in the posses¬ 
sion of the purchaser, should be levied upon by 
his creditors. That case and the one at bar is 
alike/’ 

“We think the court below was correct in hold¬ 
ing that these . . . must be treated as mortgages. 
Reading between the lines of these instruments, it 
is quite evident . . . that the retention of title by 
the lessor was intended as mere securitv for the 
payment of purchase money.” (Italics ours.) 

Cit ing Ilervey v. R. 1. Locomotive Works , 93 
U.S.! 664; Herryford v. Davis , 102 U.S. 235. 

In McGourkey v. Toledo <£' Ohio Railway, 146 U.S. 

536, the Court stated: 

“Where a chattel is delivered to the buver 
under a conditional sale so as to clothe him with 
apparent ownership, a bona fide purchaser or 
execution creditor of the buyer is entitled to pro¬ 
tection as against the seller’s claim.” 

Reardon v. Rock Island Plow Co. at las Fed. 

654, affirmed at 222 U.S. 354. 


In Main v. Alexander, 9 Ark. 112, the Court said: 

“The Attachments found the right of the mort¬ 
gagee in an inchoate and imperfect state, subject 
to be divested either by a subsequent purchaser 
or a judgment creditor, and transferred it into 
the custody of the law, with all its imperfections 
upon it, to await the final judgment of the law. 
The instant it passed into the custody of the law, 
it went out of the reach of all persons having 
mere inchoate rights; and those rights, if not ut- 
terlv destroved, must at least remain in abevance 
until the property shall be legally released from 
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the iirasp of the attachment. The law regards a 
mortgage which has not been acknowledged and 
filed for record as a fraud upon the riglhs of 
strangers, and consequently it will not counte¬ 
nance and uphold it in opposition to such rights.” 
(Italics supplied.) 

(B) Appellant’s negligence estops it from asse|rting 

any claim herein. 

i 

“There can be no doubt, we think, that thd* law 
is well established that the vendor of personal 
property, reserving title in a conditional sales 
contract in order to protect his LIEN must record 
his contract.” 

j 

Her son Auto Sales Company v. FaunkhaUser, 
62 App. D. C. 161. | 

Appellant alleges that it received no payments ijipon 
the chattels in question under the alleged conditipnal 
sales contract from May loth, 1935, to October 24th, 
1935 (the date of the attachment of the landlord, ap¬ 
pellee) (R. 10). Then on November 27th, 1935, ap¬ 
pellant tiled its trial right of property, setting u$ its 
alleged claim to such chattels. It had made no effort 
for six and one-half months to obtain its property.j It 
said nothing, did nothing until appellee in asserting 
his own just rights, claimed the chattels by attach¬ 
ment. No evidence was given to indicate any effort 
upon the part of the appellant to properly securej its 
legal rights, if any such it had, but by its dilatory] at¬ 
titude, it permitted and caused the landlord, appellee, 
to sue and attach such chattels, to expend time, en¬ 
ergy and money, and now appellant complains ^nd 
attempts to assert its claim. Appellant placed itself in 
its present position by its own dilatory conduct iiind 
now attempts to foist its own negligence upon |;he 
shoulders of the landlord, appellee. This Court s^id 
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through Mr. Justice Siddons, in Drury v. Gorrell , 
44 App. 1). C. 519: 

“An estoppel in pais operates when a person, 
either by his language or conduct or both, mis¬ 
leads or induces another to alter or change his 
position in some respect, or influences his conduct 
in such a way so that it would work an injustice 
to the latter if the former were permitted there¬ 
after to show that the language used or conduct 
exhibited by him was untrue or misleading. 
Sturm v. Baker, 150 U. S. 322, 37 L. Ed. 1098, 
14 Sup. Ct. Rep. 99. 

This court, speaking through Mr. Justice Robb 
in the case of Bowen v. Ilowcnstein, 39 App. D. 
C. 585,j Ann. Cas. 1913E, 1179, stated the doctrine 
thus: ‘The doctrine of estoppel in pais is founded 
upon principles of morality, and is intended to 
subserve the ends of justice. “It is a doctrine, 
therefore, when properly understood and applied, 
that concludes the truth in order to prevent fraud 
and falsehood and imposes silence on a party 
when in conscience and honestv he should not be 
allowed to speak.” Van Rensselaer v. Kearney , 
11 How. 297, 326, 13 L. Ed. 703, 715.’—and re¬ 
peats the language of the Supreme Court found 
in Hen$haw v. Bissell, 18 Wall. 255, 271, 21 L. Ed. 
835, 840, to this effect: ‘An estoppel in pais is 
sometimes said to be a moral question. Certain 
it is that to the enforcement of an estoppel of 
this character, such as will prevent a party from 
asserting his legal rights to property, there must 
generallv be some degree of turpitude in his con- 
duct which has misled others to their injury.’ ” 

Therefore, appellee submits that the conduct of the 
appellant was such that this Court should not con¬ 
sider any claims asserted by appellant where it is so 
plainly shown that such conduct has caused appellee 
to be misled and deceived, to his injury. On this 
ground alone the judgment of the lower court should 
be affirmed. 
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(3) THE LANDLORD IS A “THIRD PERSON AC- 

QUIRING TITLE.” 

Code Title 25, Sec. 179, Page 360, of the 1929 jCode 
reads as follows: 

i 

“No conditional sale of chattels in virtue of 
which the property is delivered to the purchaser, 
but by the terms of which the title is not tojpass 
until the price of said chattels is fully paid, 
where the purchase price exceeds $100, shall be 
valid as against third persons acquiring title to 
said property from said purchaser without notice 
of the terms of said sale, unless the terms of [said 
sale are reduced to writing and signed the 
parties thereto and acknowledged by the [pur¬ 
chaser and tiled in the office of the recorder of 
deeds of the District of Columbia, and said ivrit- 
ing shall be indexed as if the purchaser we\re a 
mortgagor and the seller a mortgagee of jsuch 
chattels, and shall be operative as to third [per¬ 
sons without actual notice of it from the tinje of 
being filed. And for filing and indexing such an 
instrument, the recorder of deeds shall collect 
$1.” (Italics supplied.) 

The contract in evidence falls within this section; 
the purchase price exceeds One Hundred Dollars 
($100), the property had been delivered to the pur¬ 
chaser, and the terms provided that title was nojt to 
pass until the price of said chattels was fully paid. 
Query—Has the attaching lessor, being a third per¬ 
son, within the meaning of the statute “acquired ti¬ 
tle’’ bv his statutory tacit lien through his attachment 
so as to become a “third person acquiring title” 
under this section? 

There is no doubt that the landlord is a third per¬ 
son as intended by the Code section and respondent 
submits that he had “acquired title” under the pvvo 
Code sections involved. 
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“A lien," observes Shaw, C. J., in Rollings- 
icorf/t v. Dote. 10 Pick. 228, “is a proprietary in¬ 
terest. a qualified ownership." 


•SYc also 17 It. ('. L. 5!)(>, See. 2. 


Justice Davis in the case of Great v. Vatt Buskirk, 
74 U. S. (Wall.) 139, in his opinion stated: 

“Attachment laws, to use the words of Chan¬ 
cellor Kent, are ‘legal modes of acquiring title to 
property by operation of law.’ They exist in 
every state for the furtherance of justice, with 
more or less of liberalitv to creditors. And if 
the title acquired under the attachment laws of 
a state * is not to be held valid * * * it 
were better that those laws were abolished, for 
this would prove but a snare and a delusion to 
the creditor.” 


“An attaching creditor stands in the light of 
a purchaser and as such should be protected.” 

('treat v. Van Buskirk. 74 U. 8. 139: Dooletj v. 
Prase, 180 U. S. 127. 

“The attachments issued were proceedings in 
rent: and conclusive, not only upon the parties 
actually litigating the cause, but upon all others, 
if the suit was commenced against the proper par¬ 
ties, and if the judgment was obtained bona tide.” 

Wadsworth v. Sharpstonc, 8 X. Y. 392; Bogar- 
dns v. Clark , 4 Paige 026; Hart v. McNa¬ 
mara. 4 Price 154: Scoff v. Shearman , 31 X. 
Y. 140. 

“The lien of an attaching creditor is deemed 
to create an equitable title equal to that of a pur¬ 
chaser.” 

Shinn Attach m. 417. 


In Herson v. Faunkhauser, in this Court, at 62 D. 
C. Ap. 161, Mr. Justice Groner expressed clearly the 
viewpoint of this respondent in his opinion that the 
conditional vendee himself had only a LIEX against 
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the chattels, and as in Main v. Alexander, supi[a, the 
lien of the conditional vendor in the instant ca^e was 
in an “inchoate and imperfect state,” and as akainst 
the lien of the landlord, respondent, which had been 
perfected by the attachment, the conditional vendor, 
appellant, has only a claim to the proceeds abo^e the 
amount claimed by the landlord through his attach¬ 
ment. ! 

i 

“The statute has expressly given the landlord’s 
lien priority over the mortgage as to koods 
placed or kept upon the premises after the jrent- 
ing, or has been construed to give such priority.” 

37 A. L. R. 428, citing Webb v. Sharp, 13 Ivall. 

14; Beall v. White, 94 U. S. 382; Bryan v. 

Sanderson, 3 McA. 431. 

Bryan v. Sanderson, 3 McA. 431, states: j 

i 

“The tacit lien of a landlord exists indepen¬ 
dently of the methods prescribed by statute.^ for 
enforcing it; and if the property subject to such 
lien come into possession of a court of equity or 
of its officers, it comes into such possession Sub¬ 
ject to the lien created by the statute in favor of 
the landlord.” 

In McFadden v. Blocker, 2 Ind. T. 2(50, the opinion 
of the Court stated: j 

“An unrecorded mortgage gives the mortgagee 
no right or title to the mortgaged property) as 
against attaching creditors, and therefore, ) al¬ 
though the attachment lien is onlv effective) as 
against whatever interest the debtor may lijive 
in the property the debtor being the mortgagor 
in possession, and the mortgage being unrecord¬ 
ed, the law as to the attaching creditor regards 
him (the tenant) as the absolute owner, and sub¬ 
jects the whole estate to the lien of the attach¬ 
ment.” i 



12 


Tn Spihman v. Geiger, 61 I). C. App. 164, the Appel¬ 
late Court stated: 


“Landlord's lien for rent on tenant’s personal 
chattels on leased premises held superior to chat¬ 
tel mortgage given bv tenant after tenancv com- 
menced, but before commencement of period for 
which rent remained unpaid.” 


This was a trial right of property the same as the 

instant case on an attachment bv the landlord. The 

* 

Municipal Court (plashed the attachment in favor of 
the chattel mortgage but the Appeal Court reversed 
this ruling, giving the landlord priority of lien and 
sustaining his attachment. 


The Court followed Webb v. Sharp, at 13 Wall. 14, 
which gives the lien of the landlord in the District of 
Columbia priority over a chattel mortgage of goods 
subsequently placed on the premises, and also Fowler 
v. Rapley, 15 Wall. 328, stating: 


“Repeated decisions in other jurisdictions have 
settled the question, that the lien attaches at the 
commencement of the tenancy or whenever per¬ 


sonal chattels 
premises.” 


# * * 


are brought on the rented 


And Sec. 179, Title 25, of the ('ode requiring the 
tiling for record of conditional sales states: 

“and said writing shall be indexed as if the 
purchaser were a mortgagor and the seller a 
mortgagee of such chattels * * *.” 


“Where mortgaged chattels were moved bv the 

V » 

mortgagor on to a farm which he had rented, and 
the landlord subsequently took them in distress 
for rent, the proceeds on a sale thereof were 
properly applied tirst in the payment of the rent, 
instead of in payment of the mortgage.” 

State v. Frick, 22 Del. 26. 
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And here the Code gives a greater right tliah com¬ 
mon law distress—a statutory tacit lien. I 

* i 

"Lieu for rent. The landlord shall have h tacit 
lien for his rent upon such of the tenant’(s per¬ 
sonal chattels, on the premises, as are subject to 
execution for debt, to commence with the tenancy 
and continue for three months after the rent is 
due and until the termination of any action for 
such rent brought within said three months. 
(Mar. 3, 1901, 31 Stat. 1383, c. 854, sec. l‘^29.)” 

I). C. Code 102 0 , Title 25, page 200 , sec. 2$ 5. 

And to further strengthen the same the Code heads 
in Sec. 328, following the landlord’s tacit lien: ( 

i 

“Xo goods or chattels whatsoever, lying qr be¬ 
ing upon any messuages, lands or tenements, 
which are or shall be leased for life or Jives, 
term of years, at will, or otherwise, shall lie li¬ 
able to be taken by virtue of any execution on 
any pretense whatsoever unless the party at 
whose suit the said execution is sued out, shaljl be¬ 
fore the removal of such goods from off the said 
premises, by virtue of such execution, or extent, 
pay to the landlord of the said premises, oij his 
bailiff, all such sum or sums of money as arjj or 
shall be due for rent for the said premise^ at 
the time of the taking such goods or chattel^ by 
virtue of such execution; Provided, The said ar¬ 
rears of rent do not amount to more than three 
months’ rent, and in case the said arrears shall 
exceed three months’ rent, then the said partyl, at 
whose suit such execution is sued out, paying !thc 
said landlord, or his bailiff, three months’ rent, 
may proceed to execute his judgment as he mifc>ht. 
have done before the making of this section; and 
the marshal is hereby empowered and required 
to levy and pay to the plaintiff as well the money 
so paid for rent, as the execution-money. 

(8 Ann., c. 14, Sec. 1, 1700; Kilty's Rept. 248; 
Alex. Br. Stat. 081; Comp. Stat. D. C. 2^5, 
Sec. 41.) (Italics supplied.)” j 


i 
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Bryan v. Sanderson, 3 McA. 431, states: 

“When chattel trust deeds have been executed 
by a tenant after the same has been placed upon 
the leased premises, and a judgment creditor's 
bill is filed against the tenant, to which the land- 
lord is made a party defendant, and in his answer 
to sucli bill the landlord asserts his lien for rent 
in arrears, and prays judgment for the same out of 
the funds to be realized from the sale of such 
furniture, it was decided that such landlord had 
]) recede nee over the deed of trust, notwithstand¬ 
ing that he had taken no steps prescribed by the 
statute for enforcing his tacit lien." 

In Beall v. White, 1)4 U.S. 382, the Supreme Court 
of the United States said: 

“Landlords in the District of Columbia have a 
tacit lien, by statute, upon such of the personal 
chattels of the tenant upon the premises subject 
to execution for debt. Such lien of the landlord, 
so far as respects the chattels on the premises, is 
entitled to priority over deeds of trust. ... A 
deed of trust executed by the tenant, which pur¬ 
ported to convey property subsequently acquired 
by him and placed upon the premises, is incon¬ 
sistent with the statutory rights of the landlord, 
and must give place to his superior claim." Cited 
ill OS Fed. 714 , Berkey v. Hotel, SI Tex. 142; 9 
Hawaii 092. 

This case was based upon a deed of trust given upon 
furniture placed in the St. James Hotel at Sixth and 
Pa. Avc., in the City of Washington, District of Co¬ 
lumbia, and the landlord's contention that his lien was 
prior was upheld by the Supreme Court. 


In Fidelity St ora ye v. Reliable Stores, at 63 App. 
D.C. 83, the Appeal Court stated: 

“Seller's right to goods sold and delivered to 
buyer under unacknowledged, unrecorded, condi- 
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tional sale contract, held inferior to lien of Corpo¬ 
rate warehouseman with which the goods were 
subsequently stored by the buyer, who represented 
he was owner." . . . “In the present case the 
conditional sale contract was neither acknowl¬ 
edged nor recorded and there was actual delivery 
of the chattels to the purchaser whose possession 
was such that a pledge of the same by him (ft the 
time of the deposit to one who took the goods in 
good faith for value would have been vdlid. 
(Italics supplied.) 

In the instant case the buyer, the tenant George 
Douglas, had the same possession, so as to clothe] him 
with apparent ownership and give to one taking in 
good faith a valid legal title, and as in the 
Storage case, supra, the landlord claims und<Jr a 
statutory lien, possession, attachment and prior right. 

In Reardon v. Rock Island Plow Co ., at 168 Fed. 
654, affirmed at 222 U.S. 354, the Court said: i 



“Where a chattel is delivered to the buyer 
under a conditional sale so as to clothe him >vith 
apparent ownership, a bona fide purchaser] or 
execution creditor of the buyer is entitled to pro¬ 
tection as against the seller’s claim.” j 

In Splain v. Goodrich Rubber Company , in 53 Alpp. 

D.C. 300, the Appeal Court said: | 


“Appellant, as we have seen, argues that Sec¬ 
tion 546 renders the sale void because no bill! of 
sale was filed within the time limited in the Sec¬ 
tion. This might be true if the marshal did hot 
have notice of the transfer of the title before!he 


made the levy for the sale is not void under that 
section as to persons who had ‘actual notice’ of it 
before their rights accrued.” (Italics supplied.) 

This suit was in replevin to obtain goods seized jby 
a judgment creditor by virtue of his judgment and ljiis 


right was denied only on the ground of actual notice 
to the marshal of the ownership of another. j 


i 
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(4) THE CHATTELS HELD BY THE TENANT DO 
NOT COME WITHIN THE CODE PROVISIONS 
“SUCH OF THE DEFENDANT’S PERSONAL 
CHATTELS ON THE PREMISES AS ARE SUB¬ 
JECT TO EXECUTION FOR DEBT.” 

“The exemption from the lien of the landlord, 
id veil bv that act, of such of the tenant’s chattels 
as are not subject to execution for debt, refers 
only to such statutory exemptions as are allowed 
to householders, mechanics and others by See. 
71)7, R.S.D.C., and other similar exemptions. 
Such exemption does not extend to chattels upon 
which there is an existing lien bv deed of trust, 
mortgage or otherwise. 

The RicJnnovd v. Cake, 1 App. D. C. 447. 

(5) THE I CONTRACT UPON WHICH APPEL¬ 
LANT’S! CLAIM IS BASED IS INCOMPLETED 
AND INVALID. 

The alleged conditional sale contract is neither a 
valid nor completed contract and cannot bo applied as 
to the lessor, defendant here. It is unacknowledged 
and unrecorded and therefore invalid under Title 25, 
Sec. 171). Page .‘160, of the 1929 Code of Laws for the 
District of Columbia. And it is incomplete in that the 
alleged conditional sale contract upon which the claim¬ 
ant relies, admits the prior lien of the landlord, there 
being upon the face of the contract, in the next to the 
last paragraph the following: 

44 The buyer agrees to secure the approval of 
his landlord of the premises where said property 
is to he placed to the agreement contained at the 
end hereof, releasing any claim on said property 
by said landlord by way of lien for unpaid rent 
or otherwise.” (Record p. 9—Form) 
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i 

On the reverse side of the conditional sale contract 
in question is the following: I 

“In consideration of the sum of one dollaij- and 
other valuable consideration to me moving], the 
receipt whereof before the execution of this agree¬ 
ment, I do hereby acknowledge to have received 
from SELLER herein, 1 do hereby agree thajt the 
goods, wares and merchandise sold hereiij, as 
aforesaid, and placed upon premises rented! by 
me to the BUYER herein, may be removed by the 
SELLER herein at any time default is made in 
the terms and conditions of this conditional! bill 
of sale by the BUYER, without notice to me, free 
and clear of anv and all liens and claims of the 
undersigned against it, or any part of it, for] un¬ 
paid rent, and free and clear of any and all Ijens 
and claims of the undersigned whatsoever, the 
undersigned herebv waiving anv and all rights to 
any liens or claims thereon. 


.(Seal) 

Landlord, y 
-Form) i 


(Italics supplied.) (Record p. 9- 


This was never shown to nor signed bv the landlord, 
although a part of the alleged contract made by jthe 
tenant and the conditional vendor. Conditional ven¬ 
dor now endeavors to avoid its failure to have siicli 
alleged contract properly subscribed and completjcd 
and endeavors to shift another of its faults upon tjhe 
landlord, who is, throughout all of the instant contro¬ 
versy, an innocent third party. It is therefore sub¬ 
mitted that on this ground the decision of the low^r 
court should be affirmed. I 




IS 


(6) ANSWER TO POINTS AND AUTHORITIES 
IN APPELLANT’S BRIEF. 

lit re Bowman, 28 Fed. (2) 620. 

Meier, etc. v. Sabi it. 214 Fed. 221. 

Wall v. I)r Mitkineiez. 0 App. D.C. ISO. 122. 

Kimball v. Williams, 26 App. I).(’. 42, 4(5. 

(Irrbrr v. Prnbeij. 44 App. I).(’. 202, 40(5. 

The above decisions cited by appellant in his first 
assignment of error, pertaining to recording at com¬ 
mon law, are all distinguished by reason of the in¬ 
stant proceeding having been conducted solely under 
the statutory law in force in the District of (’olumbia. 

As to (B) (1), the cases cited by appellant in rela¬ 
tion to the Recording Act and the Lien Act are 
analyzed and distinguished as follows: 

Hock Island Implement C<>. v. Forjerqnist. 00 Okla. 
2S2, 2S4: 227 P. 117 (Brief p. 6). is clearly distinguish¬ 
able, such being rendered upon the substantive law of 
the contract therein involved, while in the instant 
action, the D. C. Code Sections 22b and 170 of Title 2b 
are the law of the substance of the contract, and the 
latter section specifically states: “Xo conditional sale 
of chattel . . . shall be valid." 

Kail v. Lore. 27 X.J.L. b (p. 6), is also clearly dis¬ 
tinguishable, for here appellee claims no right under 
the conditional sale contract involved. TTe asserts his 
rights under the Landlord’s Lien Statute and the ad¬ 
judication upon the same. 

Baton v. Knabe Mfa. Co.. 22 App. D.C. 227 (p. 6), 
contains nothing concerning the instant question. 
Therein the Court held a sale by a warehouseman in¬ 
valid for noncompliance with the Warehouseman Lien 
Statute, stating: 

“It is unnecessary to pass upon the question 
whether creditors of the vendee in a . . . condi¬ 
tional sale . . . are entitled to the benefit of Sec. 
547."; (T. 25, Sec. 179. D.C. Code.) 
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Andrews Paper Co. v. Southern S.F. Co., 4(j App. 
D.C. 84 (p. 6), specifically avoided the instant! ques- 
tion, the question there decided being that the delay 
occasioned bv recording ot* a conditional bill oil* sale 
after ten (lavs of its acknowledgment would n|ot m- 

* ^ _ i 

validate it as to third persons acquiring title, and that 
the lien of a landlord begins at tin* commencement of 
the tenancy. 

Gill v. Kahl-IIolt, 47 App. D.C. 53 (p. 6), has no 
relation to a landlord’s lien, but merely establishes 

- i 

validity of an oral conditional sale, not affecting the 
point involved herein. 

De La Vergne v. Sealed Package Ice Co., 43 'Wt.L.R. 
390 (p. 6), is distinguished in that the trustee in bank¬ 
ruptcy of the vendee claimed title by virtue of hits ap¬ 
pointment as trustee and then sold the property in 
question to a creditor of the bankrupt who had actual 
notice of the conditional sale contract. Such case has 
no bearing upon the instant case, the trustee tajking 
only the title which the bankrupt himself had, and the 
party purchasing from the trustee having had actual 
notice of the conditional sales contract involved!had 
no standing under section 547 of the 1). C. Code (Tj. 25, 
Sec. 179), but the Landlord’s Lien Statute clearly (dis¬ 
tinguishes the rights of the parties in the instant case. 

Sears &c. v. Merritt, 50 W.L.R. 55 (p. 0), is distin¬ 
guished in that no question of “third person acquir¬ 
ing title . . . without notice” was raised, and that! the 

* # # i 

decision referred to simple creditors only, not to a 
landlord’s claim by virtue of his statutory tacit lien. 

Palm v. Bach rack, 55 App. D.C. 302, 304 (p. |7) ; 
The court stated in such case: j 

“It should be noted that Bachraeh does jnot 
claim to have purchased the elevator nor to be (the 
present owner of it. Consequently, the argument 
respecting the acknowledgment and recording! of 
the conditional sale contract is irrelevant.” | 


i 

i 

i 

l 
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Hereiiiy appellee does so claim title to the extent as 
expressed in See. 3 above, by decisions and authorities, 
all of which should be conclusive upon that point. 

Higgins v. ('cntral Cigar Co., 59 App. D.C. 9 (p. 7), 
relied upon by Appellant was not based upon a spe¬ 
cific statutory lint, perfected by attachment, as in the 
instant case, but merely upon the question of whether 
or not a judgment creditor acquired title by virtue of 

his lew of a writ of fieri facias. It is clearlv distin- 
• • 

iruishable from the instant case, for here a statutory 
and specific tacit lien was perfected by attachment, 
and claims prior right to an unrecorded, unacknowl¬ 
edged, secret conditional bill of sale, required to be 
recorded by the law of the jurisdiction in order to be 
valid. 


Hut as to McCarthy v. McCarthy, 20 App. D.C. 195, 
202 (p. 7), appellee has no disagreement, and submits 
that bv such decision the statutes should be read as 
their 44 words plainly import,” and not limited nor les¬ 
sened, as suggested by the Appellant herein, by ex¬ 
cluding arbitrarily certain third persons, such as the 
landlord here, which is so fervently contended by the 
appellant to be the meaning of the statutes here in 
question; and the same thought is applied to Cootnbe 
v. U. S. ex rel. Sells, 55 App. D.C. 190, 191 (p. 8). 

As to Andrews Paper Co. v. Southeru Soda Foun¬ 
tain Co., 4(3 A])}). D.C. 84 (p. 8), see supra. 

Answering appellant's second assignment of error 

(p. 9): 

Beall v. 117//7c, 94 U.S. 382 (p. 9), is cited supra by 
Appellee in this brief (Sec. 3). 

In Tlarktiess v. Russell, 118 U.S. 663 (p. 9), the Su¬ 
preme Court stated: 


“The defendant" (purchaser) “at the time of 
the sale to him knew that the purchase price of 
the property had not been paid to the plaintiff” 
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(conditional vendor) “and that the plaintiff 
claimed title thereto until such payment was 
made.” (Italics supplied.) j 

Clearly, this case is distinguishable bv actual Notice 
to the purchaser, and, further, the case was leased 
upon a Utah Statute entirely dissimilar to the o|ne in 
question here. I 


See Smith v. Gilmore-, 7 App. D.C. 192, in which the 
Court stated: j 

i 

“Dealing with this contract, a court . J, . in 
order to discover its real meaning, wouldl be 
strongly inclined to treat the sale of the piano as 
made with the reservation of a lien for the (pur¬ 
chase money, notwithstanding the recitals I that 
‘this is a conditional contract’ or that the ipro¬ 
posed sale is purely conditional.’ In a case at 
law, involving the construction of a contract of 
the same general nature, it was said by the} Su¬ 
preme Court of the United States that the true 
construction ‘is not to be found in any name 
which the parties may have given to the instru¬ 
ment, and not alone in any particular provisions 
it contains, disconnected from all others, bujt in 
the ruling intention of the parties, gathered fjrom 
all the language they have used.’ ” Ilerrgfor'fl v. 
Davis, 102 U.S. 235, 244. 

i 

The criminal statute, Sec. 833-a, D. C. Code, l\)24, 
Sec. 71, T. 6, D. C. Code 1929 (p. 9), pertains only to 
persons “with intent to defraud” and such question 
has not been presented by appellant in this Court or 
in the Court below. 

Johnson v. Douglass, 2 Mackey (13 D.C.), 36,i 42 
(1882) (p. 9): An action of replevin was there in¬ 
stituted bv the trustee under a chattel deed of trust 
to recover possession of furniture attached by the 
landlord for arrears of rent of his tenant, who ^as 
the purchaser of the furniture. At such time (188j2), 
the Recording Statute, T. 25, Sec. 179, was not, in 


i 
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existence, thus distinguishing* the claim of the land¬ 
lord in the instant case, who maintains that bv virtue 
of his landlord's lien and the Code requirement as to 
recording of conditional sales contracts, he has prop¬ 
erly attached the chattels in question. This case was 
cited in Spilmau v. Geiger, (51 App. D. (’. 164, which 
held that a landlord's lien for rent was superior 
to a chattel mortgage given by the tenant after the 

tenanev commenced. 

« 

Higgins v. Central Cl par Co., 59 App. I). C. 9, 10 
(]>. 10), see supra. 

Answering Appellant’s third assignment of error 

(p. 11): 

Minnix v. L. C. Smith. 33 App. D. C. 357, 365, 
supra, eitiny Benjamin on Salt's applies to rights as 
between parties to a contract only and not third 
parties. 

Palm v. Bachrach , 55 App. 1). C. 302, 304 (p. 12), 
see supra. 


From the 1 foregoing, the landlord asserts: 


(1) THE CONDITIONAL VENDOR IS ESTOPPED 
FROM ASSERTING HIS UNRECORDED CLAIM. 

Ilerson Auto Sales Company v. Faunkhauser. 62 App. 
D.C. 161: Hervey v. B. 1. Locomotive Works, 93 U.S. 
664: McCormick v. Hadden. 37 Ill. 370: KetcJnnn v. 
Watso-n. 24 Ill. 591: Ilerryford v. Davis , 102 U.S. 235; 
McGourkey v. Toledo d’* Ohio Railway. 146 U.S. 536; 
Main v. Alexander , 9 Ark. 112: Drury v. Gorrell , 44 
App. D.C. 519: Sturm v. Baker. 150 U.S. 322; Bowen 
v. Howmstein, 39 App. D.C. 585: Ilenshaw v. Bis sell, 
18 Wall. 255, 271. 


(2) THE LANDLORD IS A “THIRD PERSON [AC¬ 

QUIRING TITLE.” 

Hollingsworth v. Dow, 19 Pick. 228; 17 R.C.L. |596, 
Sec. 2; Green v. U«w Buskirk, 74 U.S. (Wall.) 139; 
Dooley v. Pease, 180 U.S. 127; Wadsworth v. Sharp- 
stone, 8 N.Y. 392; Boyardus v. Clark, 4 Paige (526; 
/Tar/ v. 4 Price 154; *SVo// v. Shearman, 

31 N.Y. 140; Shinn Attchm. 417; 37 A.L.P. 428, citing 
v. Sharp, 13 Wall. 14; 5w/// v. White, 94 Ip.S. 
382; Bryan v. Sanderson, 3 McA. 431; v. 

Blocker , 2 Ind. T. 260; Spilman v. Geiger. 61 App. 
D.C. 104; Fowler v. Rapley. 15 Wall. 328; v. 

Frick, 22 Del. 26. j 

i 

I 

(3) CONTRACT UPON WHICH APPELLANTS 
CLAIM IS BASED IS INCOMPLETED AND IN¬ 
VALID. 

T. 25, Sec. 179, page 360 D. C. Code, 1929. (See also 
appellant’s copy of contract. “R. 9,” next to last par¬ 
agraph. on face, and first paragraph, on reverse, per¬ 
taining to landlord’s lien.) 


CONCLUSION 

# ! 

In conclusion, let it be observed that the questions 
involved, as reflected by the facts and a fair construc¬ 
tion of the law, and, in the interest of equity and jus¬ 
tice, are definitely resolved in favor of the landlord, 
appellee. 

The judgment of the Municipal Court should, ac- 
cordinglv, be affirmed. 

Respectfully submitted, 

M. D. Rosenberg, 
Nathan M. Lubar, 
Attorneys for Appellee. 


